Law and Mental Health Conference

Law Faculty, NUI Galway

17th November 2007

Dr Mary Keys
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Introduction 

This paper will briefly examine the various ways in which we make judgements about other people’s abilities to make decisions. 

The fact of being regarded by others as having capacity to make our own decisions is what permits us to participate as fully as possible in society and what protects us from unwanted interferences with our choices, whether we have a mental disorder or not. 

This is about the right of autonomy and its expression through self-determination which are central to decision making and when the capacity to assert these core human rights is diminished it is necessary to have a robust system of safeguards in place. 
Ireland is a signatory to a number of human rights conventions but the rights in these conventions, particularly the European Convention on Human Rights are not as some might think something for lawyers but “something for everyone … for the good of the people” (Watson-BIHR 2002) The European Convention is a vehicle for enhancing and protecting the right of everyone to dignity which is regarded as the ‘anchor norm’ of human rights. 

“The very essence of the Convention is respect for human dignity and human freedom” (Pretty v United Kingdom (2002) 35 EHRR 1) 

Dignity means being worthy of esteem or respect, so that where dignity is lacking there is a problem with the value placed on that person. Dignity relates to “our essential identity as human beings.” (Hale 2005). This respect for dignity comes into acute focus when dealing with people who are vulnerable for whatever reason. 

The right to respect for private life in Article 8 of the European Convention on Human Rights, now part of Irish law, includes a person’s physical and psychological integrity, what happens to our bodies and our minds, and the objective of Article 8 is to “protect against unjustified interference with personal integrity” (Fennell 2006). This requires that any interference with such integrity must be justifiable as necessary for the protection of health or other reasons.

… the personal autonomy protected by Article 8 means that in principle it is for the competent patient, and not his doctor, to decide what treatment should or should not be given in order to achieve what the patient believes conduces to his dignity and in order to avoid what the patient would find distressing.(Pretty, 2002)

Medical treatment without consent will not be an interference under Article 8 with private and family life if the State can convincingly show that it was necessary and the individual was not in a position to give informed consent –due to incapacity. Herczgefalvy v Austria (1992) EHRR 437. The interference must be proportionate to the aim to be achieved. In the same case the Courts have also said that “the position of inferiority and powerlessness which is typical of patients confined in psychiatric hospitals calls for increased vigilance in reviewing whether the Convention has been complied with.” 
In Storck v. Germany [2005] MHLR 211 the Court held that 

“Insofar as the applicant had been medically treated against her will while detained, the court reiterates that even a minor interference with the physical integrity of an individual must be regarded as an interference with the right of respect for private life if it is carried out against the individual’s will.

The presumption of capacity to make decisions and the related right to independent living are included in the most recent human rights convention, the UN Convention on the Rights of Persons with Disabilities. Both these rights are important in light of the move toward deinstitutionalisation and community living and the creation of appropriate accommodation for adults with varying levels of independence. This Convention emphasizes the recognition of the person in law. (and this contrasts with the Irish wardship law which effectively negates legal personhood,) especially the notion that persons should be supported in their decisions and in their decision making capacity where necessary. It reflects the principle of proportionality requiring that any interventions in a person’s life must be in proportion to the aim to be achieved, also known as the least restrictive alternative, both of which are important human rights principles.

Transformation in the mental health care system. (pressure on staff etc)
We have a new Mental Health Act 2001, the final phase was introduced in November 2006, involving a shift towards a human rights based approach involving various rights and responsibilities, the establishment of various key structures, like the Mental Health Commission with a broad remit to ensure high standards in mental health services and to protect the interests of persons detained in mental health care. The important new strategy document, A Vision for Change 2006, provides for a holistic approach to mental health in society, a community based approach to mental health problems, and centrally focuses on the principle of recovery. 

Recovery Principle is the belief that it is possible for all service users to achieve control over their lives, to recover their self esteem, and move towards building a life where they experience a sense of belonging and participation.

This means that individuals should be enabled to reach their potential, despite having an illness, whatever that potential might be at a particular point in time. The Irish courts have supported the fulfilment of human potential in a number of cases, one involving a child with intellectual disability whose mother wanted him to have access to primary education. (Ryan v Attorney General 1965 IR 294, O’Donoghue v Minister for Health 1996 2 IR 20) The High Court said that every child has the right to make best use of his or her potential capacities, however limited they may be. The High Court acknowledged individual differences between children but this did not mean they could not be educated to reach that individual potential. Human rights law supports such an approach with adults.

The 2001 Act contains principles which are intended as a guide to the interpretation of the Act in relation to people admitted for mental health care and treatment as follows, 

· Best interests of the person must be the principle consideration balanced against other interests, 

· Entitlement to notification and to respond in relation to admission and treatment decisions as far as is practicable, 

· In all decisions regard must be had to the need to respect the right of the person to dignity, bodily integrity, privacy and autonomy. 

These are rights already recognised as unenumerated/unlisted rights under the Constitution and rights that have been affirmed in human rights law by the European Court of Human Rights. (Pretty v UK 2002) As principles, they are intended to guide the application of the Act and to mean something to the adults and children admitted for mental health care, whether voluntary or compulsorily, they are not meant to be ignored. 
Mental health problems and capacity

Presumptions were, and indeed still are, made in relation to people who have any kind of mental disability and as a group or class of people many are deemed not to have capacity for decision making. This presumption also includes people with mental health problems. 

The presence of a mental illness may influence an assessment of capacity, it does not determine incapacity. The fact that a person is suffering from a mental health problem does not of itself preclude that person from giving legally effective consent. Whether a person is capable of consenting depends on whether that person can understand and come to a decision upon what is involved. “Most patients in mental hospital are capable of giving a legally effective consent including many who are compulsorily detained”. (Skegg, Law Ethics and Medicine) So it is no longer ethically or legally sound to presume that because someone has a mental disorder, they are automatically incapable of making decisions. 

While the issue of capacity is perceived to weigh heavily in the area of mental health, it is also very important to other people who may never come to the notice of the mental health services. People with head injury, stroke, dementia, for example, and in that regard as a society we must think about residential institutions/places in which people live and how their human rights are safeguarded. The following is an example but relates to mental health services,

A very useful study was jointly carried out by the HRB and the MHC in an Evaluation of community residential mental health services.(Happy Living Here (2007) Doherty Walsh & Moran) Acknowledging the very positive findings the climate and culture of the residences reflected those of mini institutions rather than a home-like environment esp. in high support hostels. This issue was raised also in previous MHC Inspectorate Report 2005 where people were relocated to community residences from long stay wards, without specialist rehab. input. Such residences were little more than long stay wards in community settings. 

Large number of residences employed constricting rules and regulations that were of questionable necessity-access to kitchen, managing own money. There was little by way of individualised care and treatment plans or much participation in their own care. Results suggest philosophy of a recovery approach was still far from being instilled in such residences. Evidence of excess of care in some cases, restrictive nature of residential facilities and lack of autonomy of residents given their current level of functioning.)

Respect for decision making capacity is an important element outside of the hospital system in the ordinary lives of people in their homes whether in residential settings or not. We need to recognize that human rights begin, as Eleanor Roosavelt said, “in small places, close to home…(and in) the world of the individual person” .
Definition of capacity

Irish Law Reform Commission (Vulnerable Adults and the Law: Capacity  LRC CP 2006) in their Draft Capacity Bill 2007 proposes a statutory definition of capacity,

Capacity means the ability to understand the nature and consequences of a decision in the context of available choices at the time the decision is to be made. 

The LRC Draft Bill S 6 proposes that 

Until the contrary is established, that every person who has reached age of majority has full capacity to make a decision affecting him or her.

The basic common law test of capacity is that the person must at the relevant time understand in broad terms the decision being taken and the likely effects of the decision. Therefore it is time specific and issue specific and not a general approach.

Common Law and incapacitated adult

Where an adult is incompetent to decide on their own behalf, although it is widely believed that family members can make decisions, there is no legal basis for such practice. Treatment could be given by the health professional on the basis of their “best interests’ and acting under the common law doctrine of necessity. Fv West Berkshire (Re F) [1990] 2 AC 1 The case involved a mentally disabled woman without capacity to make an important medical decision. 
In addition, the Supreme Court stated that mental incapacity does not reduce a person’s constitutional rights-“that would make a distinction between the well and infirm.” Their constitutional rights are the same as everyone else but may be exercised in a different manner. (In re A Ward of Court [1996] 2 IR 79).

The test of ‘best interests’ is used widely in decision making on behalf of incapacitated individuals, an important principle but its exact boundaries are unclear. In the 2001 Act the principles guiding the Act provide that in any decisions about the person’s care and treatment their best interests must be considered. Best interests in the English common law includes a balance sheet approach where the benefits and dis-benefits, gains and losses , are weighed and where best interests includes all medical, emotional and all other welfare issues.(Re A (Male Sterilisation) [2000] 1 FLR)  LRC proposals include an account of the past or present wishes of the person in deciding on best interests.

In an important decision on capacity, Re C (Adult: Refusal of medical treatment) 1992 involving  the Court held C had the required capacity and applied a threefold test:

· Could he take in and retain information about the treatment including the consequences of not having it?

· Did he believe what he was told?

· Could he weight the information, balancing risks and needs?
 Court held that the relevant question in such cases was whether it is established that the patient’s capacity is so reduced by his mental illness that he does not fully understand the nature, purpose and effects of the treatment.
“Although his general capacity is impaired by schizophrenia, it has not been established that he does not sufficiently understand the nature, purpose and effects of the treatment he refuses … he has understood and retained the information that in his own way he believes it, and that in the same fashion he has arrived at a clear choice.”

Assessing capacity-three approaches to assessment

The status approach An example of such and approach is being a ward of court where a broad assessment of legal capacity is made, with no individual capacities acknowledged-its a one size fits all approach applied to a category of people. Removal of capacity in such a general sense –relating to the management of property results in restriction on legal capacity in most other areas of life. Fails to take account of fluctuating capacity or episodic illness. Its is disabling in its impact and not autonomy promoting (LRC 2006) (Such approach rejected in the English case Re C (Adult Refusal of Medical Treatment) [1994] 1 All ER 819 in favour of functional approach. )

The outcome approach
Focuses on the result of the decision being made so if it does not conform to societal values or those of the assessor/doctor,  it might be deemed to be evidence of incapacity. The English Courts in Bailey v Warren [2006] EWCA Civ 51 stated, 

However much judges may wish to protect an individual from the ill advised consequences of his or her own actions, courts should tread very carefully and only interfere with an individual’s rights when absolutely necessary… 

Letts in “Mental Capacity Act 2005: The Statutory Principles and Best Interests Test” (2005) JMHL 150, states,

People who have mental disabilities which could affect their decision  making capacity should not be expected to make ‘better’ or ‘wiser’ decisions than anyone else”. 

Similarly other academic commentators-Bartlett and Sandland-Mental Health Law: Policy and Practice 2007)

The functional approach 

This looks at whether the individual is able, at the time when a particular decision has to be made, to understand its nature and effects, focusing on the functioning of the individual with regard to understanding and appreciating the issue involved in that decision. Importantly, both partial and fluctuating capacity can be recognised. For example, You may not be able to look after your investments but be well able to decide you do not want to share a bedroom with anyone or have a particular course of treatment. 

This approach is in line with human rights standards, and most importantly is compatible with the Recovery Approach adopted in our mental health strategy –Vision for Change, individual focused, supported where necessary enabling an individual to gain confidence in having control over his own life.

Law Reform Commission Report on Vulnerable Adults and the Law 2006 supports the functional approach-in the Draft Scheme of Capacity Bill 2007.

Current system regarding proxy decision making

Ward of Court System

The Lunacy Regulation (Ireland) Act 1871, and Orders 65 and 67 of the Rules of the Superior Courts 1986 provide for an order making a person a ward of court. The test used is that the person must be of unsound mind and incapable of managing his/her person or property. It is an extreme measure that automatically divests the individual totally of decision-making capacity in relation to the person and property without any automatic review mechanism. The High Court relies on either the parens patriae principle (guardian of the people) or the authority under the Constitution to make these decisions. Decisions are made on a best interests basis but the person is not generally consulted. (LRC 2005)

The system of wardship is regarded as a disproportionate intrusion on the individual having regard to the aim of protecting the property or welfare of the individual and not in keeping with the functional approach and the least restrictive alternative or proportionality principle. 
Wards of court in mental health care, 82 in 2006, (MHC Inspector of Mental Health Services Report 2006) are effectively deprived of their liberty, but have no right under the 2001 Act, due to the saving clauses in the Act. This is a breach of the requirements under Article 5(4) of the Convention and the right to a regular review of continuing detention, unless that review is being provided by the High Court. There is no requirement of an automatic review of continuing wardship and the presumption of continuing incapacity is no longer acceptable Neither is there guidance on the level of capacity necessary for discharge from wardship. This is obviously an arbitrary approach to continuing incapacity and may not be justifiable as being proportionate to the aim of protecting the individual.
Power of Attorney

The Power of Attorney Act 1996 provides for an enduring power of attorney permitting a measure of control by an adult in anticipation of future incapacity where an individual can appoint another, called an attorney, usually a family member, to act on their behalf in relation to certain matters. The capacity test used is a general loss of capacity test, incapacity to manage one’s person or affairs not a specific test relating to a specific decision. This power applies to property and finance and to limited personal care decisions that specifically exclude direct health care decisions. It is a form of advance directive, or living will made in anticipation of the onset of incapacity and does not become effective unless and until the person becomes incapacitated-in other words the person remains in control of everything until they are not capable of doing so. In 2006, 168 EPAs were registered, up from 116 in 2005. 

The Mental Health Act and capacity

The Act applies to people who are admitted for mental health care and treatment. It contains the sole statutory test for capacity in relation to consent to treatment: and provides that patient understands the nature, purpose, and likely effects of treatment. The patient must be given information in a form and language they understand. This is similar to the reasonable patient standard in informed consent in general medical care. 

However, these safeguards in the 2001 Act in relation to treatment and consent apply only to people who are compulsorily admitted and not to voluntary patients who are subject to the common law as described above. 

In relation to compulsorily admitted people there is some evidence of confusion about capacity in these provisions. For example:

Section 57 provides that consent of the patient must be required for treatment,

Except where in the opinion of the CP responsible for the care and treatment of the patient, the treatment is necessary to safeguard the life of the patient, to restore his or her health, to alleviate his or her condition, or to relieve his or her suffering, and by reason of his or her mental disorder the patient concerned is incapable of giving such consent.

This section indicates that the patient’s consent to treatment must be sought unless the patient is incapable and the treatment is necessary. However, in relation to medical treatment, and ECT, the requirement for consent can be overridden and treatment can be imposed. This is done where the person is “unable or unwilling” to give consent, the person’s Consultant Psychiatrist approves the treatment and it is also approved, as a safeguard, by a second opinion from another CP, who is not required to be independent under the statute. There is no guidance in the Act on how the issue of capacity is judged. These difficulties are significant in relation to the imposition of treatment on a mentally competent unwilling adult and seem to be at odds with section 57. 

A second issue

Under the  2001 Act the majority of people are admitted voluntarily(approx 20,000 admissions annually). However we know that there are people in hospital who are not truly voluntary, people who have dementia, intellectual disability, children, and who may be incapable of asserting any rights. There is a gap in the law in regard to such people. This has been highlighted in the very important case HL v UK, (2005) 40 EHRR 32 which started out as the Bournewood case involving the informal (voluntary) admission under English Mental Health Act 1983 of a young man with autism. His family were prevented from seeing him and took legal action on the grounds he was not free to meet them or leave hospital. The European Court of Human Rights held there was a breach of Article 5 of the Convention, which protects against the arbitrary deprivation of liberty in that there was a deprivation of liberty as the staff had complete and effective control over his care and movements. The LRC proposals are expected to go some way to filling what is known as the Bournewood gap in Irish law. However, as Fennell (Nov.2005) points out the interface between use of mental health legislation and mental capacity legislation to treat without consent needs very careful consideration.

LRC Report 2006 proposals

The Law Reform Commission (LRC) recognises the need for change in relation to decision making and vulnerable adults.(Law Reform Commission Consultation Paper, The Law and the Elderly (LRC CP 23–2003) Law Reform Commission Consultation Paper, Vulnerable Adults and the Law: Capacity, (LRC CP 37-2005)Law Reform Commission  Vulnerable Adults and the Law (LRC 83-2006)). 

Role of principle very important as we are now surrounded by decisions in the public arena that appear to be neither principled nor accountable. So how we deal with the issue of capacity is extremely important to individuals.  The LRC recommends that the legislation is based on a set of guiding principles as outlined in the Report 2006. The Bill proposes to replace the wardship system with a comprehensive structure that will assess capacity, enhance and enable decision-making capacity and provide proxy decision-making where necessary. The LRC propose that the law on capacity should reflect capacity, rather than incapacity, ensuring that it would be enabling, not restrictive, in nature, taking account of the person’s past and present wishes, views of carers, therefore, compliant with constitutional and human rights standards. Informal decision making is included in the proposals. (section 8)
Recommendations:

· Expedite the introduction of Vision for Change and the adoption at all levels of the Recovery approach
· Expedite the Mental Capacity and Guardianship legislation but give careful consideration to the interface between the use of mental health legislation and mental capacity legislation.

· Ensure there are robust measures in place in all residential centres to ensure respect for dignity and autonomy.

© Keys 2007

PAGE  
1

