Observations from Inclusion Ireland on

 Scheme of Mental Capacity Bill 2008,  5th September 2008
General Observations 
Inclusion Ireland welcomes the opportunity to make observations on 
the Scheme of the Mental Capacity Bill at this early  stage .
Inclusion Ireland acknowledges that the Scheme makes some strides towards addressing the complex issue of legal capacity.  However, it seems to to place an emphasis on replacing the existing Wardship  procedure rather than meeting the concerns highlighted in the Law Reform Commission three  consultation papers and reports. 

· Law Reform Commission Consultation Paper Law and the Elderly June 2003

· Law Reform Commission Consultation Paper Vulnerable Adults and the Law: Capacity May 2005
· Law Reform Commission Report Vulnerable Adults and the Law December 2006 
The draft scheme has implications for the Irish  Government’s obligations under the United Nations Convention on the Rights of Persons with Disabilities.  Article 12 of that convention states that “persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life”. Any legislation on legal capacity should recognise that all persons regardless of disability have full legal capacity.  The “Best Interest” provision in the Scheme undermines the recognition of the right to full legal capacity and should be omitted from any legal capacity legislation. The presumption of capacity is extremely important and any legislation in this area should acknowledge that everyone has legal capacity but some people need more support than others in exercising that capacity.  It is important that the legislation provides that support and concentrates on supported decision making rather than substitute decision making.  The convention is clear that a support person should help a person express his or her preferences and that substitute decision making is not what the convention envisages.

The terminology in the draft Scheme  should be reviewed. The term mental   is no longer welcome and Inclusion Ireland suggests that the new Bill be called The Legal Capacity Bill. Words such as care, protection, best interests and guardianship are offensive to many people. There is a paternalistic aura around some of the phraseology which is at a variance with the UN Convention. The terminology is important in this legislation and care must be  taken not to cause offence. 
2.
Head 1

The guidelines in head 1 should form the basis of the legislation and any supports to be provided to people in making decisions.  There is such a weight of old legislation and old practices that the presumption of mental capacity is rarely exercised for people with intellectual disability or mental illness.  We look to the Department to devise legal standards which will cater for the extreme degrees of incapacity

Guideline (i)  should be deleted as it is  in conflict with Guideline (d)  
Head 3
The best interests provisions undermines the recognition of the right to full legal capacity  as outlined in  Head 1

Heads 4/5 

Rather than the Court having power to make decisions as to whether or not someone has capacity it would be more appropriate to have a separate Legal Capacity Board which might have similar powers to the powers of the Guardianship Board (should be called Legal Capacity Board) suggested in the draft bill attached to the Law Reform Commission Report  Vulnerable Adults and the Law-December 2006.

Heads 6/7
 There is a view that in order to  prevent one person having undue control over another person’s life   there should be more than one personal guardian  

(supporter) appointed  At least two people  should form a committee, perhaps with one  person  being unrelated to the  person  who is deemed to lack capacity. 

Head 13

Expert Reports  should be required to include not only medical or social but medical and social

Head 14
Review - 36 months  is excessive, 12 would be preferable, certainly no more than 24.  Also the fact  that an application has to be made and  there is no automatic review is  worrying. It could be difficult for a person with an intellectual disability to accessing the courts and a lawyer. A review carried out by the  Guardianship /Legal  Capacity Board would be preferable.

3.
Head 16 
 Head 16 allows for “informal decision making” in relation to a wide ambit of decisions- personal care, health care and treatment.(Scope of these terms  not stated)  Acts are allowed where the decision making ability is  “in doubt” and appears to give health  care professionals the ability to make arbitrary assessments of a person’s capacity and act in the person’s “ best interests” This head  is not restricted to emergency situations  and appears to give endless scope of this type of decision being made without  a formal assessment of capacity.
Head 19
Head 19 appears to be open to the interpretation that there is no presumption of capacity where a person makes a Will. The altering of a Will where someone has lost testamentary capacity is an extremely serious matter and it is difficult to anticipate in what circumstances the altering of a Will by the High Court may be appropriate.  

Head  20 
It is also difficult to understand why under Head 20 the presumption of capacity does not apply to such things as marriage, divorce, adoption, sexual relations or acting as a member of a jury.  If legal capacity legislation is to be introduced then that legalisation should cover all aspects of life and should not exclude certain areas. The fact that these matters are still dealt with in the Circuit Court or High Court means that for many the legislation will be inaccessible and will only be availed of where property matters are in dispute.  If the proposal of the Law Reform Commission to have a Guardianship Board (albeit with a new name), made up of three members, is implemented it would ensure greater access.    

The failure of the  Scheme  to address marriage  and sexual relations abandons people with an intellectual disability to an ongoing vulnerability in regard to section 5 of the Criminal Law ( Sexual Offences ) Act 1993
Any new legislation should underpin and support the right to self-determination, the right to participate and the right to make choices.  In the light of the contents of the UN convention the emphasis in new legislation should be on the presumption of legal capacity and supported decision-making.  Substitute decision-making should be exceptional and should be used in very restrictive cases and under very stringent guidelines. This draft bill does not support decision making by individuals with intellectual disability but merely replaces the existing Wardship proceedings with Care and Protection proceedings.
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