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The National Disability Authority is the independent state agency which advises Government on disability issues. This submission is the second of two submissions to the Department of Justice, Equality and Law Reform on the Mental Capacity Scheme of Bill published by the Department in September 2008. The first submission focused on the content of the Scheme. This second submission is on the area of capacity and sexual relations. 
In summary, the NDA advises that

· The Mental Capacity Bill should amend the existing law on sexual relations for vulnerable adults and redefine capacity in that respect

· Sexual relationships between vulnerable adults who have capacity should be decriminalised

· The range of sexual acts which could constitute an offence in relation to an adult lacking capacity should be widened
· Sexual relationships, abuse or exploitation by care staff of people with mental impairments in their care should become an explicit offence

· Programmes of appropriate and quality sex and relationships education should be put in place to support the development of individuals’ capacity

Introduction

NDA welcomes publication of the Mental Capacity Scheme of Bill by the Department of Justice, Equality and Law Reform. NDA’s first submission on the Scheme to the Department made recommendations on the content of the Scheme, except in the area of capacity and sexual relations. The NDA decided to make a separate submission on this area. 
Current Law

International law
Before considering current provision in Irish law on capacity and sexual relations, and possible changes to it, it is important to highlight relevant international instruments.  Article 8 of the European Convention on Human Rights states that: 
“Everyone has the right to respect for his private and family life, his home and his correspondence”

Article 23 of the UN Convention on the Rights of Persons with Disabilities states that:

“State Parties shall take effective and appropriate measures to eliminate discrimination against persons with disabilities in all matters relating to marriage, family, parenthood and relationships, on an equal basis with others”
Any changes to current Irish law on capacity to have sexual relations need to be checked for compliance with these international instruments.  
Irish law
The Scheme of the Mental Capacity Bill does not contain provision for persons lacking capacity to have sexual relations. Head 20 of the Scheme explicitly states that the Act shall not affect the law on consent to have sexual relations. 

Under current Irish law, sexual relationships between adults are lawful as long as they are consenting relationships. Where consent is absent, a sexual offence may have occurred and criminal law applies. The Criminal Law (Sexual Offences) Act 1993 regulates sexual relationships between a person with full capacity and a person who is ‘mentally impaired’. Section 5 of the Act makes it an offence to have, or attempt to have sexual intercourse or commit or attempt to commit an act of buggery with someone who is ‘mentally impaired’ unless they are married to the person or ‘to whom he believes with reasonable cause he is married to’. Mentally impaired is defined as:

“Suffering from a disorder of the mind, whether through mental handicap or mental illness, which is of such a nature of degree as to render a person incapable of living an independent life or of guarding against serious exploitation”
A defence is available to a person who did not know and had no reason to suspect that the person was ‘mentally impaired’.
 
There is a need to strike a balance which respects the right of people with disabilities to have relationships while protecting and safeguarding them against abuse and exploitation. Currently, the balance struck in Section 5 of the 1993 Act risks criminalising consensual relationships between, for example, two people with intellectual disabilities.
The NDA makes the following observations on Section 5 of Criminal Law (Sexual Offences) Act 1993: 

· The capacity to live independently, and the capacity to consent to sexual relations, are not the same. This point is highlighted by the Law Reform Commission (2005, p.141) which states that ‘some degree of dependence would not necessarily preclude an ability to consent.
 
· A person’s capacity to live an independent life can be affected by the availability of the key supports, training and facilities to support living independently

· Under the terms of Section 5, incapacity to live independently could render a sexual relationship potentially a criminal one for the other partner even where the first person is capable of guarding against serious exploitation

· Section 5 does not mention sexual relations between two ‘mentally impaired’ people.  The Law Reform Commission (2005, p.141) notes that ‘a regrettable effect of Section 5 is that sexual relations between two ‘mentally impaired people’ may constitute an offence because there is no provision for consent’. This provision is creating practical difficulties for families and service providers who would wish to promote independence, inclusion and normal relationships but who are concerned that in supporting people with disabilities around relationships they may be regarded as endorsing or promoting illegal conduct
· The definition of ‘mentally impaired’ is out of step with definitions and terminology currently used both in Ireland and internationally. ‘Intellectual disability’ is the preferred term today for ‘mental handicap’. 

Section 5 also has some limits to the protections it offers: 

· Section 5 allows for sexual relations between a person with no impairment and a ‘mentally impaired’ person if they are married to one another. If a married person has acquired a ‘mental impairment’ after marriage which might render them no longer capable of consent to sexual relations, there are no legal safeguards in place to protect them in this respect
· Section 5 covers penetrative sexual acts so other acts, for example touching of a sexual nature or forcing a vulnerable person to watch a sexual act, are not covered. This limits the level and scope of protection the law can currently give to persons lacking capacity. 

Clearly, the 1993 Act is problematic on a number of grounds. It does not recognise that people who may require support to live independently may have capacity to consent to sexual relations. Second, it is limited in the protection it can give against the sexual abuse or exploitation of persons lacking capacity. 
Historically, people with disabilities, particularly intellectual disabilities and mental health problems, were considered to be asexual beings, ‘unfit’ to reproduce and become parents. Sexual relationships were discouraged and segregation from society and institutional care was widespread.
 The 1993 Act may effectively perpetuate that perspective in potentially criminalising sexual behaviour between adults with mental disabilities. 

Empowerment and Protection

The Law Reform Commission has focused on capacity to consent to sexual relations in a number of reports. In its 1990 report on Sexual Offences Against the Mentally Handicapped, it highlighted the importance of two fundamental principles in this area:

· The first is that the law should respect the right to sexual fulfilment of persons with ‘mental handicap’

· The second is that the law, while maintaining that respect, should protect, so far as practicable, such persons against sexual exploitation

NDA agrees with these two principles and recommends that Irish law should empower vulnerable adults to engage in loving sexual relationships as do other adults, whilst also protecting them from sexual abuse and exploitation.
Striking the balance between empowerment and protection is therefore the key challenge. This is recognised in a Department of Justice, Equality and Law Reform 1988 discussion document inviting views on reform of law on sexual offences. In the chapter on sexual abuse of the ‘mentally impaired’, it states that the ‘objective here is to achieve a satisfactory balance between protecting mentally impaired persons from sexual abuse and ensuring their right to engage in loving, including sexual relationships, where circumstances allow’ (p.73). 

Achieving this however, is not an easy task as it requires consideration of a complex issues such as how to establish whether a person has capacity or not to consent to sexual relations, how to establish that they understand the nature and consequences of the sexual act, and how to establish that they understand when sexual abuse and exploitation occur and how to protect themselves when it does. 
To address these issues, NDA recommends two changes: 
· include a relevant provision in the draft Scheme of the Mental Capacity Bill 
· replace Section 5 of the Criminal Law (Sexual Offences) Act 1993 with a more appropriate provision
Marriage and sexual relations are areas where substitute decision-making cannot arise, and the Scheme of the Mental Capacity Bill is right to exclude these areas in this respect. However, the NDA sees merit in extending the provisions of Head 1, on presumption of capacity, to cover marriage and sexual relationships, and in assigning a role to the Office of the Public Guardian to develop guidance around supports for vulnerable adults in the area of sexuality and relationships. 

Replacement of Section 5 of the Criminal Law (Sexual Offences) Act 1993 with more appropriate provisions could either form part of the Mental Capacity Bill or separate legislation on sexual offences. However, it would be important that any changes done under separate Bills would be done in tandem with one another so that any legal restatement of the presumption of capacity in this area would go hand in hand with appropriate protection against sexual exploitation or abuse.
It is important to recognise, as does the Scheme of the Mental Capacity Bill, that someone may lack capacity to take decisions in some areas but be capable of taking decisions in other areas. So it is possible that an individual might lack capacity for example to deal with complex financial matters but would have capacity to give consent to having sexual relations. The Mental Capacity Bill moves away from decisions on capacity based on status, such as the presence of an intellectual impairment, but Section 5 of the 1993 Act retains a status-based approach to capacity to have sexual relations. The NDA advises that the law should not assume that simply because a person has an ‘impairment’, for example an intellectual disability or a mental health disability, that they do not have capacity to consent to sexual relations.
Empowerment

The issue of assessing whether a person has capacity or not to consent to sexual relations usually only arises when a possible sexual offence or exploitation has occurred. Therefore in everyday situations, vulnerable adults are not generally formally assessed for capacity to consent to sexual relations and many are engaged in consensual sexual relations. Including a presumption of capacity to sexual relations in the Scheme of the Mental Capacity Bill would recognise this fact. It would also be in line with the following guiding principles in Head 1 of the Scheme:
(a) it shall be presumed unless the contrary is established that a person has capacity, and 
(f) due regard must be given to the need to respect the right of a person to his or her dignity, bodily integrity, privacy and autonomy
Substitute or decision-making by proxy is never appropriate in decisions on consent to sexual relations. These are intrinsically individual matters as recognised in human rights law.
The privacy of personal decisions on sexuality is also recognised in the Health Information and Quality Authority Standards. 

Protection

Compliance with human rights law
Criminal law is relevant where a sexual offence may have been committed against a person who may not have capacity to consent to sexual relations. As noted above, Section 5 of the 1993 Act is the current law governing this area but as observed earlier, it is problematic. In its 2005 report (p.143), the Law Reform Commission expressed the view that ‘if the matters arose, for consideration, Section 5 of the 1993 Act may be considered in breach of Article 8 of the European Convention on Human Rights’. This could also be the case for future application of Article 23 of the UN Convention on the Rights of Persons with Disabilities.  Therefore, NDA recommends that Section 5 of the 1993 Act be reformed substantially.
In reforming Section 5 of the 1993 Act, the following should be considered:
Definition of capacity to consent to sexual relations
A review of the literature on the threshold for capacity to engage in sexual relationships shows that this varies internationally.
 Some jurisdictions refer to understanding the nature of sexual activity, others include understanding of the consequences.

Section 5 of the 1993 Act does not contain a definition of capacity to consent which means that there is no recognition of the fact that a person who may lack capacity to take decisions in some areas may have capacity to consent to sexual relations. 
The definition of capacity in Head 2 may require to be further elaborated in relation to the definition of capacity to consent in sexual matters. 

The Sexual Offences Act 2003 in England and Wales contains a definition of capacity to consent to sexual activity by a person ‘with a mental disorder impeding choice’. The definition of an offence is as follows:

A person (A) commits an offence if – 

(a) he intentionally touches another person (B)

(b) the touching is sexual,

(c) B is unable to refuse because of or for a reason related to a mental disorder, and

(d) A knows or could reasonably be expected to know that B has a mental disorder and that because of it or for a reason related to it B is likely to be unable to refuse.

B is unable to refuse if:

(a) he lacks the capacity to choose whether to agree to the touching (whether because he lacks sufficient understanding of the nature or reasonably foreseeable consequences of what is being done, or for any other reason) or,

(b) he is unable to communicate such a choice to A.

According to this definition, a person will not have the capacity to consent if they do not understand the nature and consequences of the act, and it also includes the inability to communicate choice (Law Reform Commission 2005 p.143). These aspects of the legislation appear to be working satisfactorily. 

A point highlighted at an NDA expert roundtable discussion on the Mental Capacity Scheme of Bill is that UK studies have shown that while many people with intellectual impairments may understand the nature of the sex act and its natural consequences such as pregnancy and sexually transmitted diseases, their understanding of abuse tends not to be as developed.
 The Criminal Law (Sexual Offences) Act 1993 already includes the concept of guarding against serious exploitation. Therefore, the NDA advises that the revised definition of capacity to sexual relations should be based on the definition used in England and Wales but should go beyond it in adding a clause on understanding of exploitation and abuse.

NDA advises that the following definition of capacity to consent to sexual activity should apply:

A person lacks the capacity to choose to consent to sexual activity if she or he:

· lacks sufficient understanding of the nature of the activity 

· lacks sufficient understanding of the reasonably foreseeable consequences of the activity

· lacks sufficient understanding of, or is incapable of guarding against, abuse and exploitation

· is unable to communicate such a choice to the other person

Widen scope of what constitutes sexual offences
The Sexual Offences Act 2003 in England and Wales makes provision for ‘sexual activity with a person with a mental disorder impeding choice’ and details a range of possible forms of sexual abuse or exploitation. Examples include touching of a sexual nature and causing a person to watch a sexual act. The important point here is that a person may be abused by being forced, induced or threatened to engage in sexual activity or being in the presence of a sexual act. Headings in the Sexual Offences Act 2003 covering this are the following:

31. Causing or inciting a person, with a mental disorder impeding choice, to engage in sexual activity

32. Engaging in sexual activity in the presence of a person with a mental disorder impeding choice

33. Causing a person, with a mental disorder impeding choice, to watch a sexual act

34. Inducement, threat or deception to procure sexual activity with a person with a mental disorder

35. Causing a person with a mental disorder to engage in or agree to engage in sexual activity by inducement, threat or deception
36. Engaging in sexual activity in the presence, procured by inducement, threat or deception, of a person with a mental disorder

37. Causing a person with a mental disorder to watch a sexual act by inducement, threat or deception
The law in New South Wales provides for additional sexual offences of filming a person engaged in a private act or the filming of parts of the body.

Reform of the Section 5 of the Criminal Law (Sexual Offences) Act 1993 should reflect a wider approach along the lines above so that as far as possible vulnerable adults are protected across the full range of potential sexual offences. 
Persons in a positions of care or authority in relation to an individual
A number of jurisdictions have enacted legislation to criminalise sexual behaviour by care staff or others in authority towards vulnerable adults in their care.
 The Sexual Offences Act 2003 in England and Wales prohibits care staff from having sexual relations with persons ‘with a mental disorder’ in their care except in a number of restricted cases. These are where the carer and the person are married, and where both persons were in a relationship before one person became a care worker for the other person. In Canada, the law states:
(3) No consent is obtained, for the purposes of this section (i.e to the sexual activity), if,,,

(c) the accused counsels or incites the complainant to engage in the activity by abusing a position of trust, power or authority

It is a criminal offence in New South Wales for a person responsible for the care of a person with a cognitive impairment to have sexual intercourse with that person, or to have sexual intercourse with the intention of taking advantage of the person’s cognitive impairment. Consent of the person with the cognitive impairment is not a defence.
 In this law, care includes voluntary care, health professional care, education, home care, and supervision, and includes care in a specific facility or in the individual’s home as part of a programme of care. 
The NDA advises that alongside a relaxation of the current legal provisions that apply to peer relationships between people with cognitive or mental impairments, there needs to be strengthened protection for vulnerable adults against sexual contact, abuse or sexual exploitation by people who are in a position of authority or providing a care service. 
Education
It is important that appropriate education for vulnerable people is put in place to complement changes in civil and criminal law. The Law Reform Commission 2005 report underlines the importance of sex education in stating that 
“undoubtedly the promotion of capacity to consent to sexual relations is closely linked to the provision of sex education to young adults with limited decision-making ability which is pitched at an appropriate level to their capacity” (p.145) 
A research project carried out in the UK found on average far lower levels of sexual knowledge and far higher levels of vulnerability (in terms of understanding abuse) amongst 16-17 year olds with learning disabilities compared to those of the same age without learning disabilities.
 However, sex education in the past had a positive impact on scores.
 The researchers concluded that that it was essential for people to have on-going access to sex education (as opposed to the ‘one shot’ variety), particularly with regard to sexual health and pregnancy, contraception, safe sex, abuse, and some aspects of the law (such as consent). Such adults would benefit from wider availability of sex education, in order to empower them to have relationships while at the same time protecting themselves from unwanted pregnancies or sexual abuse. 
The Health Information and Quality Authority’s standards for residential care service providers address the issue of appropriate sex education.
 Some agencies and disability service providers have developed specific programmes such as “Right Relationship” programmes on what is appropriate and inappropriate contact as well as sex education programmes. It would be important to ensure that appropriate programmes form an integral part of, for example, rehabilitation training, which is the HSE-funded programme for young people with disabilities which focuses on developing lifeskills and independence. 
NDA notes that a HSE draft Guidance document for the Provision of Residential Services for People with Disabilities (4th February 2008) states that service users should have access to sexual health information, training and education programmes and supports as appropriate to help them understand sexuality (including sexual expression, abuse, procreation and rights). The draft guidance also states that staff should receive training on understanding and respecting the sexuality of service users and there should be written guidance for staff on supporting and safeguarding the service user’s sexual activity if appropriate. 
The Office of Public Guardian to be set up under the Mental Capacity Bill should have an important role to play here. The Office should work in partnership with key stakeholders and agencies, including the Department of Health and Children, and the HSE in developing and implementing guidance and in advising on appropriate education programmes, on the lines of the Safeguarding Vulnerable Adults Policy developed by the Office of the Public Guardian in England and Wales. 
That policy relates to all forms of abuse, including sexual abuse. The policy supports the Public Guardian’s statutory role of supervising Deputies appointed by the Court of Protection, and of investigating complaints or concerns about the actions or registered attorneys and people acting under an order of the Court of Protection. It also provides a framework for Office staff, Court of Protection Visitors and contractors to help them recognise and manage suspicions, allegations and findings of abuse of any vulnerable adult. 
The NDA advises that the Office of Public Guardian in Ireland should consider developing a similar policy, in consultation with relevant bodies such as the NDA, the Health Information and Quality Authority, representative organisations of people with disabilities, HSE and service providers.  
� The European Commission on Human Rights in the case 6959/75, Bruggemann and Scheuten v. Federal Republic of Germany held that “sexual relations come in principle within the sphere of private and family life protected by article 8…an individual must have the possibility of establishing relationships of various kinds, including sexual with the other person”


� National Disability Authority and the Crisis Pregnancy Agency (forthcoming). Literature Review and Evaluation of International Guidelines for Crisis Pregnancy Counsellors and GPs on Providing Appropriate and Accessible Support to Clients with an Intellectual Disability who are experiencing Crisis Pregnancy 


� Law Reform Commission Consultation Paper on Vulnerable Adults and the Law: Capacity (Law Reform Commission CP 37-2005).


� NDA and Crisis Pregnancy Agency (forthcoming)


� The Health Information and Quality Authority Standards for Residential Care for people with disabilities state “The individual’s privacy, dignity, modesty and preferences are respected at all times, and with particular regard to….


expressions of intimacy and sexuality…


intimate and personal care-giving…”  2.3, p.14


� NDA and Crisis Pregnancy Agency 2009.


� For example In New Jersey, in New South Wales and in the Australian state of Victoria, capacity is defined by understanding the nature of the activity. England and Wales, and New York are examples of jurisdictions where understanding of the consequences are included. See http://www.cot.co.uk/specialist/learningdisabilities/pdf/25


� NDA Roundtable on the Mental Capacity Scheme of Bill with a special focus on capacity and sexual relations held on 30 January 2009. 


� Crimes Act 1900 (as amended) s 91K and 91L. http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/


� Jurisdictions with such provisions include England and Wales, Canada, New South Wales, Victoria (Australia), Netherlands, Germany, some US states 


� Criminal Code of Canada, Part 5, Articles 153 (2), (3), (4) and (5)


� Crimes Amendment (Cognitive Impairment - Sexual Offences) Act 2008 s4 (new s.66F of Crimes Act 1900). 


� Glynis H. Murphy, “Capacity to consent to sexual relationships in adults with leaning disabilities” in Journal of Family Planning and Reproductive Health Care 2003: 29 (3)


� Murphy, G and O’Callaghan, AC (2004) “People with intellectual disability – capacity to consent to sexual relationships.” Psychological Medicine.


� The Health Information and Quality Authority Standards for Residential Care for people with disabilities state “People with disabilities have the right to the full expression of their humanity.  This includes recognition of their sexuality and their right to make choices in relation to intimate relationships (p. 6)….The individual is assisted and supported to develop the knowledge, self awareness, understanding and skills needed to care for and protect him/herself and each other. This includes developing an understanding of his/her own sexuality(6.5, p. 19) “
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