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Voting and People with an Intellectual Disability

Who is eligible to vote?

To be eligible to be included on the Register of Electors, you must:

1 be at least 18 years old on the day the Register comes into force (15
February)
1 have been ordinarily resident in the State on 1 September in the year

preceding the Register coming into force

Which Elections/Referenda Can | vote for?

Irish citizens can vote in every election and referendum
British citizens may vote at DA&il, European and local elections

Other EU citizens may vote at European and local elections

= = A -

Non-EU citizens can vote at local elections only

You must be in the State on the day of the election and be eligible to do so
as per the above rules. There is no provision to post a vote from another

country.
Voters with disabilities

There are certain accommodations in place for some voters with disabilities

including;

1 vote at an alternative polling station if the local station is inaccessible

1 be helped to vote at the polling station by a companion or the
presiding officer

1 vote by post

1 vote at a hospital, nursing home or similar institution if you live there.
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Companion voting

People with a visual impairment or physical disability may bring a companion
along to mark the ballot paper for them. This person must be aged 16 or
over and can help up to two people at an election. The companion marks
the ballot paper on behalf of the person with the disability’s wishes and

places the paper in the ballot box.

People with intellectual disabilities and literacy difficulties can also have a
companion voter. In this case the presiding officer, the person in charge of
running the polling station, will assist the voter. The presiding officer and
another agent go to an area where they can discuss the ballot paper without
being overheard. The presiding officer marks the paper according to the

instructions of the voter.

Refusing Access to Vote

A presiding officer may refuse a person with a disability access to vote if
they require assistance to do so and arrive in the last two hours of voting.

This is because the officer may feel it is obstructing other voters from voting.

If a presiding officer considers that you do not have the capacity to vote
s/he may refuse a person access to vote. There is no law to govern this and

no test in place. It is therefore at the discretion of the presiding officer.
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Adult Guardianship and the Mental Capacity and Guardianship Bill 2007

In February 2007 a private member’s bill was sponsored by Senator Joe O'Toole
and Senator Mary Henry in the Senate on the issue of adult guardianship. Once
a person has turned 18 they are under law an adult. At present in Ireland there

is no form of adult guardianship other than Ward of Court.

The Bill includes much of the Law Reform Commission’s recommendations in
Vulnerable Adults and the Law (December 2006) in abolishing the overarching
system of Wards of Court with a system of guardianship around specific issues.

The report is available from www.lawreform.ie

The Minister of State at the Department of Justice, Equality and Law Reform
Frank Fahey at the time stated that the Government accepts the principle of the
Bill however there are no indications at present of a timeframe for the

introduction of this bill into the Dail.
If the bill is enacted it will provide for the following;

A definition of capacity
Capacity would be defined as “the ability to understand the nature and
consequences of a decision in the context of available choices at the time the

decision is to be made”

A presumption of capacity

Every person who has reached the age of majority (18 years) is presumed to
have capacity to make decisions. To have this presumption removed it has to
be proven that it is probable that they do not have the capacity to make certain

decisions.

promoting rights, independence, dignity and equality
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A personal guardian may be appointed on behalf of a person who is deemed to
lack capacity. The personal guardian must be over 18 and must consent to
becoming a personal guardian. The personal guardian may be granted the
power to deal with matters relating to property, finance or personal welfare.
There may be more than one personal guardian appointed and they may work

together or have responsibility for different matters.

Guardianship Board

A board would be set up to appoint personal guardians and guardianship orders
and would comprise of three members. The High Court will retain the right to
make decisions on matters of sterilisation, withdrawal of life supports and organ

donation.

The Office of the Public Guardian

This is an independent office set up to supervise the Personal Guardians and
Guardianship Board. The office would also provide information and advice about
the Guardianship law. The office would produce codes of conduct in order to

ensure that there is no exploitation of people who have a guardian appointed.

Working Group on Capacity

The bill if enacted would allow for the Department of Health to establish a
working group on capacity to review issues relating to healthcare. The working
group would establish guidelines on assessing capacity and procedures in

emergency situations among others.

Conclusion

Inclusion Ireland will be recommending a range of amendments if this Bill is
brought to the Dail. However, the introduction of the Bill is significant and it is
hoped will work as a catalyst for keeping the issue of Legal Capacity on the
Government agenda.
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Marriage and People with an Intellectual Disability

Requirements for Marriage

For a marriage to be legal the parties must
f Have the Capacity to Marry
f Freely Consent to the Marriage

f Follow all necessary formalities

Consent to Marriage

Consent must be free from duress (pressure) of any kind. If
somebody consents to being married under threat or intimidation
then the marriage may be deemed void.

Consent may be said to be absent if one or both of the parties are
intoxicated, mentally impaired or mentally ill and therefore didn’t
understand the nature of the act of getting married.

Capacity to Marry

Both parties in a marriage must be aged 18 or over. Any marriage

where a person is under the age of 18 will not be recognised by law.

promoting rights, independence, dignity and equality
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In some cases people can get married under the age of 18 if they

have a court order to allow them.

A person will not be deemed to have capacity to marry another
person if they are of the same sex, if either party is already in a
valid marriage, related in blood to the other party or if either party
does not have the mental capacity to understand the nature of

marriage

Mental Capacity to Marry

There is no provision to assess capacity to marry prior to the
marriage of two persons. Typically an assessment of a person’s
capacity to marry is made upon the breakdown of a marriage. At
present there are no reported cases of annulment of marriage on
the basis that a person lacked capacity because of intellectual
disability. Once a person can be found to understand the nature and
effect of getting married then s/he can be said to possess the
capacity to marry.If a person considers that another lacks the
capacity to marry they may lodge an objection in writing with any
registrar. The registrar then makes enquiries and decides whether

the marriage would proceed.

Wards of Court and Marriage

A person who is taken into Wardship because of mental incapacity is
not permitted to marry. However, where a married person is taken
into Wardship, the Wardship proceedings do not invalidate the

marriage.
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Medical Decisions and People with an Intellectual Disability

Consent

In general a medical decision cannot be made without the informed

consent of the person who is being treated.
Exceptions to this rule include:

1 Emergency treatment; where the medical treatment is
necessary to save the life of the person and the person cannot
communicate (e.g. they are unconscious)

1 Where the medical practitioner is acting under a court

order (e.g. under a ward of court order.)

The Mental Health Act 2001 defines informed consent as being
given freely and not under threats or inducements, and where the
patient has been given enough information in such a way as they
can understand the nature, purpose and likely effect of the

treatment.
Although this definition applies solely to psychiatric treatment and
not other procedures it is a useful tool in defining informed consent

in other areas of medical treatment.

In order to give a valid consent a person must have the capacity to

do so.
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Capacity

Everybody should be presumed to have the capacity to make a
medical decision. This presumption can only be removed if there is
clear evidence that the person is lacking capacity. A person does

not lack capacity simply because s/he has a disability.

There is no current legislation defining capacity. In the past the
courts have defined capacity as being whether, at the relevant time,
the person understood the nature and effects of the decision to be

taken

The Role of the Family

The family has no legal right to make decisions for an adult person
with an intellectual disability; however the Medical Council has

established medical ethics on this area. They state as follows;

“if a person with a disability lacks the capacity to give consent, a
wide-ranging consultation involving parents/guardians and

appropriate carers should occur.”

There is no requirement for medical practitioners to follow
instructions from family members, merely to consult. There are no

guidelines for resolving any disagreement between the parties.
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Sexual Relationships and People with an Intellectual Disability

Age of Consent and Sexual Offences
Generally speaking sexual relationships between adults are lawful as
long as they are consenting relationships. Where consent is absent a

sexual offence may have occurred.

The Criminal Law (Sexual Offences) Act 2006 established a common age
of consent to sex at 17 for males and females whether it is a
heterosexual or homosexual relationship. A person under the age of 17

may agree to but cannot consent to having a sexual relationship.

If a person is convicted of having sex with a minor s/he may be
imprisoned for up to ten years in the case of a 15 or 16 year old, or up
to life for a child under the age of 15. A girl aged less than 17 years

cannot be convicted of an offence by having sexual intercourse.

Sexual Offences and people with intellectual disabilities

A person who attempts to or has sex with a person with another person
where consent is withheld may be prosecuted under the legislation
discussed above. However there is a specific law dealing with the
regulation of sexual relationships and people with intellectual

disabilities.
The Criminal Law (Sexual Offences) Act 1993 makes it an offence to

have or attempt to have sexual intercourse with a mentally impaired

person unless they are married.
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Mentally impaired is described as “a person suffering from a disorder of
the mind, whether through mental disability or mental illness, which is
of such a nature or degree as to render a person incapable of living an

independent life or of guarding themselves against serious exploitation”.

Other sexual acts are not criminal offences under this section even if
one of the parties is mentally impaired. The legislation also does not
apply where sexual intercourse occurs between married people even if
one of the parties is mentally impaired. It is unclear what would happen

if the person acquired a mental impairment after marriage.

Changes to the Law

The Law Reform Commission stated that the section could be a
potential breach of Article 8 of the European Convention on Human
Rights in relation to respect for private life.! It was also stated that
consideration needed to be given to balancing the protection of

vulnerable adults and allowing people to exercise their human rights.

At present there is no legal basis for non-therapeutic sterilisation for
people with intellectual disabilities. The Law Reform Commission has
recommended that for sterilisation to be performed without consent
where there is no risk to the health of the person, the order of the High

Court should be sought.

. VULNERABLE ADULTS AND THE LAW (LRC 83 - 2006)
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